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OFFICE OF THE POLICE AND CRIME COMMISSIONER
BUSINESS INTERESTS POLICY AND PROCEDURE

1. Introduction
1.1 It is essential that the public has confidence in the integrity and impartiality of the Office of the Police and Crime Commissioner for Gwent (OPCC). The OPCC is committed to maintaining a professional image and protecting the wellbeing of its staff. 
1.2 	Under their terms and conditions of employment, staff must not engage in any other employment, honorary or otherwise, without the consent of the OPCC. It is emphasised that there is no requirement for staff to seek approval for business interests/secondary employment in relation to family members.
1.3	This does not prevent staff from having business interests or secondary occupations but allows the Chief Executive to apply a consistent approach in determining whether a business interest conflicts with the work of the OPCC and whether or not the staff member is able to discharge their duties impartially.
1.4 	The OPCC expects the highest standards of integrity and personal conduct from all members of staff.  As public office holders, all staff members are expected to comply with the Nolan Principles at all times. 
1.5 	Staff who have a business interest or wish to obtain approval for undertaking a business interest should comply with the procedure outlined within this policy.  For the purposes of this policy, a business interest also covers any work undertaken on a voluntary basis for which no remuneration is received.
2. Aim 
2.1 	The main aim of this policy is to give OPCC staff the opportunity to pursue legitimate business interests compatible with their duties and the function of the OPCC. 
2.2	This policy and procedure applies to all staff members.  It does not apply to volunteers working for the OPCC, they are covered separately within their relevant scheme handbooks.
2.3 	The policy aims to ensure that: 
i. business interests are declared at the earliest opportunity;
ii. applications are dealt with promptly;
iii. a business interest does not conflict with an individual’s role within the OPCC; and
iv. consistency, openness and fairness is applied in the consideration of applications.

3. Terms and Definitions

	Term
	Definition

	Business Interest
	The Police Regulations 2003 defines a business interest and/or secondary employment as:
Being a member of a police force, the person holds any office or employment for hire or gain (otherwise than as a member of the force) or carries out any business.



3.1 Even though Police Regulations do not apply to an OPCC directly, for the purposes of this policy and procedure we will adopt compliance with them where appropriate.  We will also ensure that this policy and procedure is in line with that of Gwent Police to ensure a consistent approach.

3.2 [bookmark: 2]Staff are required to declare and seek approval to undertake a business interest if, outside their OPCC employment, they carry on any business or employment (paid or unpaid). 

3.3 Where the business interest already exists applicants for posts within the OPCC will be required to declare and seek approval as part of the recruitment and selection process. This must be completed prior to commencing employment.

4. Policy 
4.1 Principles
5 
4.1.1 The Chief Executive has responsibility for the approval of business interests.

4.1.2 In making that decision the Chief Executive will consider the details of the application along with the following factors:

· whether the activity is one regulated by the police, or where police are involved in licensing.
· whether a conflict of interest could arise.
· whether the business interest has the potential to cause embarrassment or bring disrepute to the OPCC.
· any risk to the personal health and wellbeing of the member of staff. A business interest could involve a risk of injury or increased stress and tiredness that may impact upon the member of staff’s ability to perform their duties safely and/or to a satisfactory standard.
· [bookmark: 3]recognition of the Working Time Regulations, with specific regard to the total hours worked (in relation to their employment with the OPCC and their business interest) and the resultant risks to health and safety.
· The sickness record of the staff member as well as any concerns raised by their immediate line manager.
· Current performance of the individual applying for the business interest.
· Any other factors that may be applicable to individual’s cases.
4.1.3	A record of all business interests will be retained by the OPCC and will include approvals, conditions, refusals, appeals, changes, and reviews in relation to the staff member.
4.1.4	This record will be shared with the Counter Corruption Unit (within PSD) for intelligence purposes and risk management.
4.2	Ethical Employment and Supply Chains
4.2.1	The Welsh Government has published a Code of Practice:  Ethical Employment in Supply Chains.   
4.2.2	The Code has been published to ensure public sector organisations take action to eradicate unlawful and unethical employment practices and ensure all workers at every stage of the supply chain are treated fairly and are employed in line with UK, EU and International Law. 
4.2.3	Although the Code is aimed at public bodies, the OPCC expect that any employee who is granted a business interest will adhere to the principles of ethical employment outlined in this Code.
4.2.4	Failure to adhere to legal, ethical and fair employment practices could result in the staff member being subject to disciplinary and/or criminal proceedings.
4.3	Chief Executive Business Interests
4.3.1	Any business interests submitted by the Chief Executive will follow the same process as detailed above with the request initially submitted to the Police and Crime Commissioner (PCC) for consideration.  Any appeal will be dealt with by the PCC.
4.4	Chief Constable Business Interests
4.4.1	As part of the terms and conditions of their employment the Chief Constable is required to declare any business interest and/or secondary employment to the PCC.
4.4.2	The OPCC will retain a log of the business interests and or secondary employment and ensure that a review is undertaken annually in line with the requirements of the Gwent Police Business Interests Policy and Procedure.
4.5 New Starters
4.5.1	The Gwent Police Recruitment team will ensure that all applicants to the OPCC, declare any existing business interests, secondary employment, or volunteering commitments at the time of applying for a role.
4.5.2	New starters will not be eligible for appointment if the business interest, secondary employment, or volunteering is incompatible with being a member of OPCC staff. If it is deemed incompatible, then the applicant will be required to cease their involvement or their application to join the OPCC will be rejected.  
4.5.3	The Gwent Police Recruitment Team have responsibility for identifying incompatible Business Interests at the point of first application.  Any identified will be discussed with the OPCC and this communicated to the applicant, inviting withdrawal from the recruitment process or ceasing of the incompatible Business Interest.
[bookmark: _Hlk97274686]4.5.4	There is no appeal process for prospective applicants if their business interest, employment, or volunteering is determined to be incompatible with a position in the OPCC. 
4.5.4	If Recruitment deem a Business Interests to be compatible, then new applicants will be required to complete a full Business Interest form at the same time as the Vetting process. This will be assessed by the Counter Corruption Unit (before the applicant is provided an offer of employment), who will then discuss their findings with the Chief Executive of the OPCC who will then make a final decision. If the risk associated with the Business Interest is deemed too high, or the activity is deemed incompatible then the applicant will be required to cease their involvement or their application to the OPCC will be rejected. 
4.6	Career Break
4.6.1	If a staff member intends to undertake a business interest or other employment during a career break or is already carrying these out whilst undertaking a career break, an application must be submitted in line with this procedure.
4.6.2	If the application is approved for the duration of the career break, the review date will reflect this to ensure the approval is continuous. 
4.6.3	Staff members on career breaks must send details of any amendments to the business interest during this period to the Chief Executive in line with this procedure.
4.6.4	An application will not be authorised if the business interest is the main reason for taking a career break, other than in exceptional circumstances.

5.	Procedure
3 
4 
5 
5.1 Declaring a Business Interest
5.1.1	The stages in the process are as follows: 
i. The staff member may meet with their line manager to discuss their business interest, prior to making a formal application.
ii. Following this meeting the staff member will submit an e-mail application to the Chief Executive.  Please see appendix 1 for the information required.
iii. The Chief Executive will issue a final decision within 28 days of the application being received although this may be extended in extenuating circumstances.  This timeframe is as stated in Police Regulations 2003 and must be adhered to in relation to police officers. The same time frame has been adopted by Gwent Police in respect of police staff and has also been adopted by the OPCC in order to provide parity.
iv. Where approval is granted, the Chief Executive may impose certain conditions. An explanation will be provided as to why these conditions have been imposed.  A copy of the approval letter/email shall be retained by the OPCC.
v. If the staff member does not agree with the conditions attached to the approval (if applicable), representations can be made to the Chief Executive, who will consider them and provide a final decision to the staff member.
vi. Where approval is not granted a letter/email to the member of staff will record the reasons. A meeting must be held with the individual concerned, fully explaining the rationale for the decision. 
vii. Once a refusal notice or approval with conditions notice is provided, the staff member has 10 days from receipt of the letter to appeal to the PCC.  The PCC will re-consider the application and the reasons for the refusal/approval with conditions and a decision will be reached.  This decision is final and cannot be appealed.
viii. Members of staff are required to declare any changes concerning the nature of the business interest and the Chief Executive will review these in light of the circumstances. Staff should be aware that depending on the degree of change, continued approval to a previously agreed business interest may not be granted. 
ix. Members of staff are not to commence any business interest until they are notified in writing of the decision by the Chief Executive.
5.1.2	Further information on business interests related to property rentals/letting (including room letting), product selling and distribution and fostering can be found at appendix 3. 

5.2 Approval of Business Interests – Conditions
5.2.1	Where business interests are approved staff members must comply with the following conditions:
· Duties/commitments in connection with the business must be carried out in the staff member’s own time and away from the OPCC premises.
· They must not advertise their role as a member of the OPCC staff to promote the business or any product of the business, nor should they allow other organisations to do so.
· The individual is responsible for compliance with Working Time Regulations and health and safety requirements.
· Where one or more member of staff holds a joint business interest, each individual concerned must apply for approval in accordance with this policy.
· Attendance levels and performance at work will be considered when an individual seeks approval for a business interest.

5.3 Withdrawal of Approval of Business Interests
5.3.1	Where approval for a business interest is withdrawn the circumstances must be recorded in writing. A meeting must be held with the individual concerned, fully explaining the rationale for the decision.
5.3.2 Consideration will be given to rescinding approval of a business interest if a staff member fails to inform the Chief Executive of any change in circumstances.

5.3.3 The OPCC reserves the right to suspend or remove approval for business interests where misconduct or gross misconduct is suspected.

5.4 Long Term Sickness Absence and Restricted/Recuperative Duties
5.4.1 If a staff member who holds a business interest is on a period of long-term sickness absence (over 28 days), subject to the absence management procedures or subject of restricted or recuperative duties, then the business interest and or secondary employment will be reviewed. 

5.4.2 In some cases, this may result in the business interest being temporarily suspended until the staff member returns to their full duties. 

5.4.3 Where a staff member who holds a business interest appears to be abusing the approval whilst on long term sickness absence, restricted or recuperative duties or reduced hours, the circumstances will be reviewed by the Chief Executive in consultation with HR in accordance with the Discipline, Unsatisfactory Performance and Attendance Management Policies and Procedures.
5.4.4 Once the staff member has returned to full duties the approval will be reviewed.

5.5 Performance and Discipline Issues
5.5.1 Where a staff member who holds a business interest is subject to performance/disciplinary procedures, current approved business interests will be reviewed by the Chief Executive in consultation with HR.

5.5.2 Each circumstance will be considered individually, and, in some cases, approval may need to be suspended, amended subject to conditions, or withdrawn pending an outcome of the managing performance or misconduct procedures.

5.5.3 Once the performance procedures have concluded the approval or change in approval will be reviewed.
5.6	Working Hours and Time Sheets – Recording of Hours
5.6.1	The staff member will reflect on their time sheet how much time they have spent on their business interest in addition to their hours worked with the OPCC. 
5.6.2	This is to be reviewed every month by the line manager when the time sheet is submitted.
5.6.3	Where the line manager identifies the Working Time Directive is being breached, they must make the Chief Executive aware and a conversation with the staff member must take place. 
5.6.4	If the hours cannot be modified to comply with the Directive, the line manager should discuss with the Chief Executive and consideration given to approval being reviewed. 
5.6.5	An individual can choose to opt out of the Working Time Regulations requirement on maximum weekly working time (appendix 2). 
5.6.6	However, even where a person has signed an individual agreement to be excluded from the maximum weekly working time, line managers must still honour their duty of care by ensuring that staff and the OPCC are not exposed to unacceptable risk through the working of excessive hours.
5.7 	Sanctions
5.7.1 Staff of the OPCC are governed by the Gwent Police disciplinary procedure.  Any breach of this policy and procedure or anything that may bring discredit to the OPCC and/or Gwent Police may amount to gross misconduct.


5.8	Monitoring of Business Interests
5.8.1	A register of approved business interests will be retained by the Head of Assurance and Compliance. This may be subject to publication in accordance with the Freedom of Information Act and OPCC Publication Scheme.
5.8.2	All line managers are required to monitor any staff members business interest formally via the PDR process on a quarterly basis.  This ensures the business interests are regularly kept up-to-date and any concerns are dealt with in a timely manner e.g. monitoring of hours worked and the impact that may have on their substantive role with the OPCC.
5.8.3		Any new business interests identified or any amendments that have been made to existing business interests must be sent to the Chief Executive for consideration as per this procedure.
5.8.4		Any concerns raised during this process must be brought to the attention of the Chief Executive for guidance to be provided.
5.8.5		The HoAC will contact all staff members annually as an additional check to ensure the register is updated appropriately.
5.9				Additional Income
5.9.1		All staff members with a paid business interest and/or secondary employment must notify His Majesty’s Revenue and Customs, or any other relevant agency, of any additional income or occupation and appropriately discharge any liabilities and or satisfy any requirements.
6. Training
6.1	No training is required but all staff will be made aware of this policy and their obligations.
7. Monitoring
7.1 The Chief Executive is responsible for business interests although the HoAC will ensure this policy is updated to reflect any changes as appropriate.

8. Consultation
8.1	The Chief Executive has been consulted on this procedure.  It has also been presented to the Planning and Performance Meeting as part of the policy consultation process.

9. Associated Documentation
· Police Regulations 2003 as amended by the Police Regulations 2012.
· European Working Time Directive.
· Gwent Police Business Interest Policy.

10. Dissemination
10.1 This policy will be embedded into the OPCC induction process and will also be uploaded to the OPCC website.

10.2 Any changes to the policy will be brought to the attention of all staff, either by circulating electronically or at an OPCC training day.

11. Review Period
11.1 This policy will be reviewed every 4 years as a minimum or when amendments to OPCC rules, or changes in legislation and working practices are identified.

12. Appendices
Appendix 1 – Areas for Inclusion in a Business Interest Application
Appendix 2 – Working Time Regulation Opt Out Form
Appendix 3 – Further Guidance

















Appendix 1
Key Areas for Inclusion in Applications of Business Interest 
All staff members who have a business interest or who wish to obtain approval for a business interest must send an email to the Chief Executive containing the following details:
· Name
· Job Title
· Date of application
· Details of any other approved business interests
· Details of the work to be undertaken in relation to the proposed business interest, including:
· Relevant contact details
· Property rental (via a letting agent) – address of property to be rented and the name and address of the letting agent used.
· Property rental (direct to tenant) – address of property to be rented and the full details of ALL tenants 
· Whether or not any remuneration is received
· How many hours per week you intend to work
· Would undertaking the additional work result in you exceeding the 48 hour per week rule set out in the Working Time Directive?  If yes, then please complete the Opt-Out form at the end of this document.

Please note:  It is incumbent on you to ensure that HM Revenue & Customs are informed of any additional income earned.

	






										Appendix 2
Working Time Regulations Opt-out Form
Individual Agreement to Dis-apply the 48 Hour Average Working Week
I confirm that I have read and understand the main provisions of the Working Time Regulations.


I note that the Regulations limit the working week (including overtime and voluntary or paid secondary employment) to a maximum average of 48 hours per week over a 17 week period.  I would like to make an individual agreement to disapply this limit.
Details of my additional hours of work are as follows:
………………………………………………………………………………………
………………………………………………………………………………………
………………………………………………………………………………………
………………………………………………………………………………………
Should I no longer wish to work in excess of 48 hours per week, I agree to give 1 months notice of my intention to cancel this agreement.
I understand that, whilst I am not required to exceed the 48 hour working week, I wish to do so.

Signed………………………………….  Date……………………………………..

(Print name)………………………………………………………………………… 

PLEASE RETAIN A COPY OF THIS AGREEMENT AND RETURN THE ORIGINAL TOGETHER WITH YOUR BUSINESS INTEREST APPLICATION IN ORDER THAT IT MAY BE PLACED ON YOUR PERSONAL FILE.


										Appendix 3

Renting and Letting of Property
Direct Renting to a Tenant 
Staff members who are intending to:
· Rent any property directly to a tenant(s), 
· Change tenant(s)  
· Renew a contract with an existing tenant(s) 
Must gain permission for a business interest in each case and comply with the below process to approve the tenant(s), prior to entering into any contract or renewal arrangements.           
In the absence of a letting agent, the relationship between the staff member and the tenant(s) is one of direct contact involving the exchange of monies and is a business association.
To minimise any risk to the organisation, approval of the business interest, including approval of the tenant(s), must be gained in line with this policy.
Prior to agreeing any contract or renewal of contract with a tenant(s), the staff member must supply the full details of ALL the proposed tenant(s) in the business interest application in line with this procedure. 
The Chief Executive reserves the right to request that the Gwent Police Counter Corruption Unit (CCU) provides advice on whether the proposed tenant poses a risk to the OPCC or Gwent Police, the staff member, or constitutes an inappropriate association.  
The staff member will receive notification in line with this procedure whether they may proceed with the tenancy agreement or not. 
No approval will be given if the proposed tenant:
i. Poses a possible compromise to either the OPCC or Gwent Police and/or to the employee or to the perception of such a compromise

ii. Poses a risk to the integrity to either the OPCC or Gwent Police and/or to the employee or to the perception of such a risk
If there is any change in tenant(s), the staff member must provide details of the new tenant(s) in line with business interest procedure prior to entering into any contracts.
At the point of any renewal of any contract with existing tenant(s) to review any real or potential risk to the individual or the organisation a new business interest application must be submitted. 
Data Protection Requirements
To comply with Data Protection Legislation, the staff member must gain the permission from all the tenant(s) and prospective tenant(s) that their personal details go to Professional Standards for the above process prior to submitting the application for a business interest. 
If any of the tenants refuse permission, the Business Interest application cannot proceed.
It is the responsibly of the staff member to ensure they have the tenant(s) permission prior to forwarding the tenant(s) details in line with this procedure to the Professional Standards Department. Failure to comply and gain permission from a tenant(s) could result in disciplinary action taken. 
Renting via an Agent
Staff members are required to submit a business interest:
· If they wish to rent property with the services of a letting agent
· If they change agent 
· If they are moving to an agent following at the end of a contract with a tenant
Approval must be gained prior to engaging the services of the agent. 
 
All staff intending to use a property rental company (such as Air BnB) must gain business interest approval, in line with this procedure, prior to agreeing any letting or renting arrangements.    
Fostering
Fostering is considered to be paid employment and all staff members wishing to undertake fostering should submit an application for secondary employment approval in line with this procedure prior to agreeing to foster.  
An application is required if a staff member is living with someone with a fostering arrangement in place or planning to undertake fostering. 
Fostering should not be undertaken by any staff member without prior approval. 
For those who are already engaged in fostering an application in line with this procedure is to be submitted for consideration.
Applications are considered on a case-by-case basis and the decision will be made on the circumstances outlined in the application. 
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S T A T U T O R Y  I N S T R U M E N T S


1998 No. 1833


TERMS AND CONDITIONS OF EMPLOYMENT


The Working Time Regulations 1998


Made       -      -      -      - 30th July 1998


Laid before Parliament 30th July 1998


Coming into force       -      - 1st October 1998


The Secretary of State, being a Minister designated for the purposes of section 2(2) of the European
Communities Act 1972(1) in relation to measures relating to the organization of working time(2) and
measures relating to the employment of children and young persons(3), in exercise of the powers
conferred on him by that provision hereby makes the following Regulations—


PART I
GENERAL


Citation, commencement and extent


1.—(1)  These Regulations may be cited as the Working Time Regulations 1998 and shall come
into force on 1st October 1998.


(2)  These Regulations extend to Great Britain only.


Interpretation


2.—(1)  In these Regulations—
“the 1996 Act” means the Employment Rights Act 1996(4);
“adult worker” means a worker who has attained the age of 18;
“the armed forces” means any of the naval, military and air forces of the Crown;
“calendar year” means the period of twelve months beginning with 1st January in any year;


(1) 1972 c. 68.
(2) S.I. 1997/1174.
(3) S.I. 1996/266.
(4) 1996 c. 18.



http://www.legislation.gov.uk/id/ukpga/1972/68

http://www.legislation.gov.uk/id/uksi/1997/1174

http://www.legislation.gov.uk/id/uksi/1996/266

http://www.legislation.gov.uk/id/ukpga/1996/18
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“the civil protection services” includes the police, fire brigades and ambulance services, the
security and intelligence services, customs and immigration officers, the prison service, the
coastguard, and lifeboat crew and other voluntary rescue services;
“collective agreement” means a collective agreement within the meaning of section 178 of
the Trade Union and Labour Relations (Consolidation) Act 1992(5), the trade union parties to
which are independent trade unions within the meaning of section 5 of that Act;
“day” means a period of 24 hours beginning at midnight;
“employer”, in relation to a worker, means the person by whom the worker is (or, where the
employment has ceased, was) employed;
“employment”, in relation to a worker, means employment under his contract, and “employed”
shall be construed accordingly;
“night time”, in relation to a worker, means a period—
(a) the duration of which is not less than seven hours, and
(b) which includes the period between midnight and 5 a.m.,
which is determined for the purposes of these Regulations by a relevant agreement, or, in
default of such a determination, the period between 11 p.m. and 6 a.m.;
“night work” means work during night time;
“night worker” means a worker—
(a) who, as a normal course, works at least three hours of his daily working time during


night time, or
(b) who is likely, during night time, to work at least such proportion of his annual working


time as may be specified for the purposes of these Regulations in a collective agreement
or a workforce agreement;


and, for the purpose of paragraph (a) of this definition, a person works hours as a normal course
(without prejudice to the generality of that expression) if he works such hours on the majority
of days on which he works;
“relevant agreement”, in relation to a worker, means a workforce agreement which applies to
him, any provision of a collective agreement which forms part of a contract between him and
his employer, or any other agreement in writing which is legally enforceable as between the
worker and his employer;
“relevant training” means work experience provided pursuant to a training course or
programme, training for employment, or both, other than work experience or training—
(a) the immediate provider of which is an educational institution or a person whose main


business is the provision of training, and
(b) which is provided on a course run by that institution or person;
“rest period”, in relation to a worker, means a period which is not working time, other than a
rest break or leave to which the worker is entitled under these Regulations;
“worker” means an individual who has entered into or works under (or, where the employment
has ceased, worked under)—
(a) a contract of employment; or
(b) any other contract, whether express or implied and (if it is express) whether oral or in


writing, whereby the individual undertakes to do or perform personally any work or
services for another party to the contract whose status is not by virtue of the contract


(5) 1992 c. 52.



http://www.legislation.gov.uk/id/ukpga/1992/52
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that of a client or customer of any profession or business undertaking carried on by the
individual;


and any reference to a worker’s contract shall be construed accordingly;
“worker employed in agriculture” has the same meaning as in the Agricultural Wages Act
1948(6) or the Agricultural Wages (Scotland) Act 1949(7), and a reference to a worker partly
employed in agriculture is to a worker employed in agriculture whose employer also employs
him for non-agricultural purposes;
“workforce agreement” means an agreement between an employer and workers employed by
him or their representatives in respect of which the conditions set out in Schedule 1 to these
Regulations are satisfied;
“working time”, in relation to a worker, means—
(a) any period during which he is working, at his employer’s disposal and carrying out his


activity or duties,
(b) any period during which he is receiving relevant training, and
(c) any additional period which is to be treated as working time for the purpose of these


Regulations under a relevant agreement;
and “work” shall be construed accordingly;
“Working Time Directive” means Council Directive 93/104/EC of 23rd November 1993
concerning certain aspects of the organization of working time(8);
“young worker” means a worker who has attained the age of 15 but not the age of 18 and who,
as respects England and Wales, is over compulsory school age (construed in accordance with
section 8 of the Education Act 1996)(9) and, as respects Scotland, is over school age (construed
in accordance with section 31 of the Education (Scotland) Act 1980)(10), and
“Young Workers Directive” means Council Directive 94/33/EC of 22nd June 1994 on the
protection of young people at work(11).


(2)  In the absence of a definition in these Regulations, words and expressions used in particular
provisions which are also used in corresponding provisions of the Working Time Directive or the
Young Workers Directive have the same meaning as they have in those corresponding provisions.


(3)  In these Regulations—
(a) a reference to a numbered regulation is to the regulation in these Regulations bearing that


number;
(b) a reference in a regulation to a numbered paragraph is to the paragraph in that regulation


bearing that number; and
(c) a reference in a paragraph to a lettered sub-paragraph is to the sub-paragraph in that


paragraph bearing that letter.


(6) 1948 c. 47.
(7) 1949 c. 30.
(8) O.J. No. L307, 13.12.93, p.18.
(9) 1996 c. 56.
(10) 1980 c. 44.
(11) O.J. No. L216, 20.8.94, p.12.



http://www.legislation.gov.uk/european/directive/1993/0104

http://www.legislation.gov.uk/european/directive/1994/0033

http://www.legislation.gov.uk/id/ukpga/1948/47

http://www.legislation.gov.uk/id/ukpga/1949/30

http://www.legislation.gov.uk/id/ukpga/1996/56

http://www.legislation.gov.uk/id/ukpga/1980/44
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PART II
RIGHTS AND OBLIGATIONS CONCERNING WORKING TIME


General


3. The provisions of this Part have effect subject to the exceptions provided for in Part III of
these Regulations.


Maximum weekly working time


4.—(1)  Subject to regulation 5, a worker’s working time, including overtime, in any reference
period which is applicable in his case shall not exceed an average of 48 hours for each seven days.


(2)  An employer shall take all reasonable steps, in keeping with the need to protect the health
and safety of workers, to ensure that the limit specified in paragraph (1) is complied with in the case
of each worker employed by him in relation to whom it applies.


(3)  Subject to paragraphs (4) and (5) and any agreement under regulation 23(b), the reference
periods which apply in the case of a worker are—


(a) where a relevant agreement provides for the application of this regulation in relation to
successive periods of 17 weeks, each such period, or


(b) in any other case, any period of 17 weeks in the course of his employment.
(4)  Where a worker has worked for his employer for less than 17 weeks, the reference period


applicable in his case is the period that has elapsed since he started work for his employer.
(5)  Paragraphs (3) and (4) shall apply to a worker who is excluded from the scope of certain


provisions of these Regulations by regulation 21 as if for each reference to 17 weeks there were
substituted a reference to 26 weeks.


(6)  For the purposes of this regulation, a worker’s average working time for each seven days
during a reference period shall be determined according to the formula—


where—
A is the aggregate number of hours comprised in the worker’s working time during the course
of the reference period;
B is the aggregate number of hours comprised in his working time during the course of the
period beginning immediately after the end of the reference period and ending when the
number of days in that subsequent period on which he has worked equals the number of
excluded days during the reference period; and
C is the number of weeks in the reference period.


(7)  In paragraph (6), “excluded days” means days comprised in—
(a) any period of annual leave taken by the worker in exercise of his entitlement under


regulation 13;
(b) any period of sick leave taken by the worker;
(c) any period of maternity leave taken by the worker; and
(d) any period in respect of which the limit specified in paragraph (1) did not apply in relation


to the worker by virtue of regulation 5.
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Agreement to exclude the maximum


5.—(1)  The limit specified in regulation 4(1) shall not apply in relation to a worker who has
agreed with his employer in writing that it should not apply in his case, provided that the employer
complies with the requirements of paragraph (4).


(2)  An agreement for the purposes of paragraph (1)—
(a) may either relate to a specified period or apply indefinitely; and
(b) subject to any provision in the agreement for a different period of notice, shall be


terminable by the worker by giving not less than seven days' notice to his employer in
writing.


(3)  Where an agreement for the purposes of paragraph (1) makes provision for the termination of
the agreement after a period of notice, the notice period provided for shall not exceed three months.


(4)  The requirements referred to in paragraph (1) are that the employer—
(a) maintains up-to-date records which—


(i) identify each of the workers whom he employs who has agreed that the limit
specified in regulation 4(1) should not apply in his case;


(ii) set out any terms on which the worker agreed that the limit should not apply; and
(iii) specify the number of hours worked by him for the employer during each reference


period since the agreement came into effect (excluding any period which ended more
than two years before the most recent entry in the records);


(b) permits any inspector appointed by the Health and Safety Executive or any other authority
which is responsible under regulation 28 for the enforcement of these Regulations to
inspect those records on request; and


(c) provides any such inspector with such information as he may request regarding any case
in which a worker has agreed that the limit specified in regulation 4(1) should not apply
in his case.


Length of night work


6.—(1)  A night worker’s normal hours of work in any reference period which is applicable in
his case shall not exceed an average of eight hours for each 24 hours.


(2)  An employer shall take all reasonable steps, in keeping with the need to protect the health
and safety or workers, to ensure that the limit specified in paragraph (1) is complied with in the case
of each night worker employed by him.


(3)  The reference periods which apply in the case of a night worker are—
(a) where a relevant agreement provides for the application of this regulation in relation to


successive periods of 17 weeks, each such period, or
(b) in any other case, any period of 17 weeks in the course of his employment.


(4)  Where a worker has worked for his employer for less than 17 weeks, the reference period
applicable in his case is the period that has elapsed since he started work for his employer.


(5)  For the purposes of this regulation, a night worker’s average normal hours of work for each
24 hours during a reference period shall be determined according to the formula—


where—
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A is the number of hours during the reference period which are normal working hours for that
worker;
B is the number of days during the reference period, and
C is the total number of hours during the reference period comprised in rest periods spent by
the worker in pursuance of his entitlement under regulation 11, divided by 24.


(6)  A night worker’s normal hours of work for the purposes of this regulation are his normal
working hours for the purposes of the 1996 Act in a case where section 234 of that Act (which
provides for the interpretation of normal working hours in the case of certain employees) applies
to him.


(7)  An employer shall ensure that no night worker employed by him whose work involves special
hazards or heavy physical or mental strain works for more than eight hours in any 24-hour period
during which the night worker performs night work.


(8)  For the purposes of paragraph (7), the work of a night worker shall be regarded as involving
special hazards or heavy physical or mental strain if—


(a) it is identified as such in—
(i) a collective agreement, or


(ii) a workforce agreement,
which takes account of the specific effects and hazards of night work, or


(b) it is recognised in a risk assessment made by the employer under regulation 3 of the
Management of Health and Safety at Work Regulations 1992(12) as involving a significant
risk to the health or safety of workers employed by him.


Health assessment and transfer of night workers to day work


7.—(1)  An employer—
(a) shall not assign an adult worker to work which is to be undertaken during periods such


that the worker will become a night worker unless—
(i) the employer has ensured that the worker will have the opportunity of a free health


assessment before he takes up the assignment; or
(ii) the worker had a health assessment before being assigned to work to be undertaken


during such periods on an earlier occasion, and the employer has no reason to believe
that that assessment is no longer valid, and


(b) shall ensure that each night worker employed by him has the opportunity of a free health
assessment at regular intervals of whatever duration may be appropriate in his case.


(2)  Subject to paragraph (4), an employer—
(a) shall not assign a young worker to work during the period between 10 p.m. and 6 a.m.


(“the restricted period”) unless—
(i) the employer has ensured that the young worker will have the opportunity of a free


assessment of his health and capacities before he takes up the assignment; or
(ii) the young worker had an assessment of his health and capacities before being


assigned to work during the restricted period on an earlier occasion, and the employer
has no reason to believe that that assessment is no longer valid; and


(b) shall ensure that each young worker employed by him and assigned to work during the
restricted period has the opportunity of a free assessment of his health and capacities at
regular intervals of whatever duration may be appropriate in his case.


(12) S.I. 1992/2051, amended by S.I. 1994/2865 and 1997/135.



http://www.legislation.gov.uk/id/uksi/1992/2051

http://www.legislation.gov.uk/id/uksi/1994/2865

http://www.legislation.gov.uk/id/uksi/1997/135
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(3)  For the purposes of paragraphs (1) and (2), an assessment is free if it is at no cost to the
worker to whom it relates.


(4)  The requirements in paragraph (2) do not apply in a case where the work a young worker is
assigned to do is of an exceptional nature.


(5)  No person shall disclose an assessment made for the purposes of this regulation to any person
other than the worker to whom it relates, unless—


(a) the worker has given his consent in writing to the disclosure, or
(b) the disclosure is confined to a statement that the assessment shows the worker to be fit—


(i) in a case where paragraph (1)(a)(i) or (2)(a)(i) applies, to take up an assignment, or
(ii) in a case where paragraph (1)(b) or (2)(b) applies, to continue to undertake an


assignment.
(6)  Where—


(a) a registered medical practitioner has advised an employer that a worker employed by
the employer is suffering from health problems which the practitioner considers to be
connected with the fact that the worker performs night work, and


(b) it is possible for the employer to transfer the worker to work—
(i) to which the worker is suited, and


(ii) which is to be undertaken during periods such that the worker will cease to be a
night worker,


the employer shall transfer the worker accordingly.


Pattern of work


8. Where the pattern according to which an employer organizes work is such as to put the health
and safety of a worker employed by him at risk, in particular because the work is monotonous or the
work-rate is predetermined, the employer shall ensure that the worker is given adequate rest breaks.


Records


9. An employer shall—
(a) keep records which are adequate to show whether the limits specified in regulations 4(1)


and 6(1) and (7) and the requirements in regulations 7(1) and (2) are being complied with
in the case of each worker employed by him in relation to whom they apply; and


(b) retain such records for two years from the date on which they were made.


Daily rest


10.—(1)  An adult worker is entitled to a rest period of not less than eleven consecutive hours in
each 24-hour period during which he works for his employer.


(2)  Subject to paragraph (3), a young worker is entitled to a rest period of not less than twelve
consecutive hours in each 24-hour period during which he works for his employer.


(3)  The minimum rest period provided for in paragraph (2) may be interrupted in the case of
activities involving periods of work that are split up over the day or of short duration.


Weekly rest period


11.—(1)  Subject to paragraph (2), an adult worker is entitled to an uninterrupted rest period of
not less than 24 hours in each seven-day period during which he works for his employer.
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(2)  If his employer so determines, an adult worker shall be entitled to either—
(a) two uninterrupted rest periods each of not less than 24 hours in each 14-day period during


which he works for his employer; or
(b) one uninterrupted rest period of not less than 48 hours in each such 14-day period,


in place of the entitlement provided for in paragraph (1).
(3)  Subject to paragraph (8), a young worker is entitled to a rest period of not less than 48 hours


in each seven-day period during which he works for his employer.
(4)  For the purpose of paragraphs (1) to (3), a seven-day period or (as the case may be) 14-day


period shall be taken to begin—
(a) at such times on such days as may be provided for for the purposes of this regulation in


a relevant agreement; or
(b) where there are no provisions of a relevant agreement which apply, at the start of each


week or (as the case may be) every other week.
(5)  In a case where, in accordance with paragraph (4), 14-day periods are to be taken to begin


at the start of every other week, the first such period applicable in the case of a particular worker
shall be taken to begin—


(a) if the worker’s employment began on or before the date on which these Regulations come
into force, on 5th October 1998; or


(b) if the worker’s employment begins after the date on which these Regulations come into
force, at the start of the week in which that employment begins.


(6)  For the purposes of paragraphs (4) and (5), a week starts at midnight between Sunday and
Monday.


(7)  The minimum rest period to which an adult worker is entitled under paragraph (1) or (2) shall
not include any part of a rest period to which the worker is entitled under regulation 10(1), except
where this is justified by objective or technical reasons or reasons concerning the organization of
work.


(8)  The minimum rest period to which a young worker is entitled under paragraph (3)—
(a) may be interrupted in the case of activities involving periods of work that are split up over


the day or are of short duration; and
(b) may be reduced where this is justified by technical or organization reasons, but not to less


than 36 consecutive hours.


Rest breaks


12.—(1)  Where an adult worker’s daily working time is more than six hours, he is entitled to
a rest break.


(2)  The details of the rest break to which an adult worker is entitled under paragraph (1), including
its duration and the terms on which it is granted, shall be in accordance with any provisions for the
purposes of this regulation which are contained in a collective agreement or a workforce agreement.


(3)  Subject to the provisions of any applicable collective agreement or workforce agreement, the
rest break provided for in paragraph (1) is an uninterrupted period of not less than 20 minutes, and
the worker is entitled to spend it away from his workstation if he has one.


(4)  Where a young worker’s daily working time is more than four and a half hours, he is entitled
to a rest break of at least 30 minutes, which shall be consecutive if possible, and he is entitled to
spend it away from his workstation if he has one.
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(5)  If, on any day, a young worker is employed by more than one employer, his daily working
time shall be determined for the purpose of paragraph (4) by aggregating the number of hours worked
by him for each employer.


Entitlement to annual leave


13.—(1)  Subject to paragraphs (5) and (7), a worker is entitled in each leave year to a period of
leave determined in accordance with paragraph (2).


(2)  The period of leave to which a worker is entitled under paragraph (1) is—
(a) in any leave year beginning on or before 23rd November 1998, three weeks;
(b) in any leave year beginning after 23rd November 1998 but before 23rd November 1999,


three weeks and a proportion of a fourth week equivalent to the proportion of the year
beginning on 23rd November 1998 which has elapsed at the start of that leave year; and


(c) in any leave year beginning after 23rd November 1999, four weeks.
(3)  A worker’s leave year, for the purposes of this regulation, begins—


(a) on such date during the calendar year as may be provided for in a relevant agreement; or
(b) where there are no provisions of a relevant agreement which apply—


(i) if the worker’s employment began on or before 1st October 1998, on that date and
each subsequent anniversary of that date; or


(ii) if the worker’s employment begins after 1st October 1998, on the date on which that
employment begins and each subsequent anniversary of that date.


(4)  Paragraph (3) does not apply to a worker to whom Schedule 2 applies (workers employed
in agriculture) except where, in the case of a worker partly employed in agriculture, a relevant
agreement so provides.


(5)  Where the date on which a worker’s employment begins is later than the date on which (by
virtue of a relevant agreement) his first leave year begins, the leave to which he is entitled in that
leave year is a proportion of the period applicable under paragraph (2) equal to the proportion of that
leave year remaining on the date on which his employment begins.


(6)  Where by virtue of paragraph (2)(b) or (5) the period of leave to which a worker is entitled
is or includes a proportion of a week, the proportion shall be determined in days and any fraction
of a day shall be treated as a whole day.


(7)  The entitlement conferred by paragraph (1) does not arise until a worker has been continuously
employed for thirteen weeks.


(8)  For the purposes of paragraph (7), a worker has been continuously employed for thirteen
weeks if his relations with his employer have been governed by a contract during the whole or part
of each of those weeks.


(9)  Leave to which a worker is entitled under this regulation may be taken in instalments, but—
(a) it may only be taken in the leave year in respect of which it is due, and
(b) it may not be replaced by a payment in lieu except where the worker’s employment is


terminated.


Compensation related to entitlement to leave


14.—(1)  This regulation applies where—
(a) a worker’s employment is terminated during the course of his leave year, and
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(b) on the date on which the termination takes effect (“the termination date”), the proportion
he has taken of the leave to which he is entitled in the leave year under regulation 13(1)
differs from the proportion of the leave year which has expired.


(2)  Where the proportion of leave taken by the worker is less than the proportion of the leave
year which has expired, his employer shall make him a payment in lieu of leave in accordance with
paragraph (3).


(3)  The payment due under paragraph (2) shall be—
(a) such sum as may be provided for for the purposes of this regulation in a relevant agreement,


or
(b) where there are no provisions of a relevant agreement which apply, a sum equal to the


amount that would be due to the worker under regulation 16 in respect of a period of leave
determined according to the formula—


where—
A is the period of leave to which the worker is entitled under regulation 13(1);
B is the proportion of the worker’s leave year which expired before the termination
date, and
C is the period of leave taken by the worker between the start of the leave year and
the termination date.


(4)  A relevant agreement may provide that, where the proportion of leave taken by the worker
exceeds the proportion of the leave year which has expired, he shall compensate his employer,
whether by a payment, by undertaking additional work or otherwise.


Dates on which leave is taken


15.—(1)  A worker may take leave to which he is entitled under regulation 13(1) on such days
as he may elect by giving notice to his employer in accordance with paragraph (3), subject to any
requirement imposed on him by his employer under paragraph (2).


(2)  A worker’s employer may require the worker—
(a) to take leave to which the worker is entitled under regulation 13(1); or
(b) not to take such leave,


on particular days, by giving notice to the worker in accordance with paragraph (3).
(3)  A notice under paragraph (1) or (2)—


(a) may relate to all or part of the leave to which a worker is entitled in a leave year;
(b) shall specify the days on which leave is or (as the case may be) is not to be taken and, where


the leave on a particular day is to be in respect of only part of the day, its duration; and
(c) shall be given to the employer or, as the case may be, the worker before the relevant date.


(4)  The relevant date, for the purposes of paragraph (3), is the date—
(a) in the case of a notice under paragraph (1) or (2)(a), twice as many days in advance of


the earliest day specified in the notice as the number of days or part-days to which the
notice relates, and


(b) in the case of a notice under paragraph (2)(b), as many days in advance of the earliest day
so specified as the number of days or part-days to which the notice relates.


(5)  Any right or obligation under paragraphs (1) to (4) may be varied or excluded by a relevant
agreement.
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(6)  This regulation does not apply to a worker to whom Schedule 2 applies (workers employed
in agriculture) except where, in the case of a worker partly employed in agriculture, a relevant
agreement so provides.


Payment in respect of periods of leave


16.—(1)  A worker is entitled to be paid in respect of any period of annual leave to which he is
entitled under regulation 13, at the rate of a week’s pay in respect of each week of leave.


(2)  Sections 221 to 224 of the 1996 Act shall apply for the purpose of determining the amount of
a week’s pay for the purposes of this regulation, subject to the modifications set out in paragraph (3).


(3)  The provisions referred to in paragraph (2) shall apply—
(a) as if references to the employee were references to the worker;
(b) as if references to the employee’s contract of employment were references to the worker’s


contract;
(c) as if the calculation date were the first day of the period of leave in question; and
(d) as if the references to sections 227 and 228 did not apply.


(4)  A right to payment under paragraph (1) does not affect any right of a worker to remuneration
under his contract (“contractual remuneration”).


(5)  Any contractual remuneration paid to a worker in respect of a period of leave goes towards
discharging any liability of the employer to make payments under this regulation in respect of that
period; and, conversely, any payment of remuneration under this regulation in respect of a period
goes towards discharging any liability of the employer to pay contractual remuneration in respect
of that period.


Entitlements under other provisions


17. Where during any period a worker is entitled to a rest period, rest break or annual leave both
under a provision of these Regulations and under a separate provision (including a provision of his
contract), he may not exercise the two rights separately, but may, in taking a rest period, break or
leave during that period, take advantage of whichever right is, in any particular respect, the more
favourable.


PART III
EXCEPTIONS


Excluded sectors


18. Regulations 4(1) and (2), 6(1), (2) and (7), 7(1), and (6), 8, 10(1), 11(1) and (2), 12(1), 13
and 16 do not apply—


(a) to the following sectors of activity—
(i) air, rail, road, sea, inland waterway and lake transport;


(ii) sea fishing;
(iii) other work at sea; or


(b) to the activities of doctors in training, or
(c) where characteristics peculiar to certain specific services such as the armed forces or the


police, or to certain specific activities in the civil protection services, inevitably conflict
with the provisions of these Regulations.
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Domestic service


19. Regulations 4(1) and (2), 6(1), (2) and (7), 7(1), (2) and (6) and 8 do not apply in relation to
a worker employed as a domestic servant in a private household.


Unmeasured working time


20. Regulations 4(1) and (2), 6(1), (2) and (7), 10(1), 11(1) and (2) and 12(1) do not apply in
relation to a worker where, on account of the specific characteristics of the activity in which he is
engaged, the duration of his working time is not measured or predetermined or can be determined
by the worker himself, as may be the case for—


(a) managing executives or other persons with autonomous decision-taking powers;
(b) family workers; or
(c) workers officiating at religious ceremonies in churches and religious communities.


Other special cases


21. Subject to regulation 24, regulations 6(1), (2) and (7), 10(1), 11(1) and (2) and 12(1) do not
apply in relation to a worker—


(a) where the worker’s activities are such that his place of work and place of residence are
distant from one another or his different places of work are distant from one another;


(b) where the worker is engaged in security and surveillance activities requiring a permanent
presence in order to protect property and persons, as may be the case for security guards
and caretakers or security firms;


(c) where the worker’s activities involve the need for continuity of service or production, as
may be the case in relation to—


(i) services relating to the reception, treatment or care provided by hospitals or similar
establishments, residential institutions and prisons;


(ii) work at docks or airports;
(iii) press, radio, television, cinematographic production, postal and telecommunications


services and civil protection services;
(iv) gas, water and electricity production, transmission and distribution, household refuse


collection and incineration;
(v) industries in which work cannot be interrupted on technical grounds;


(vi) research and development activities;
(vii) agriculture;


(d) where there is a foreseeable surge of activity, as may be the case in relation to—
(i) agriculture;


(ii) tourism; and
(iii) postal services;


(e) where the worker’s activities are affected by—
(i) an occurrence due to unusual and unforeseeable circumstances, beyond the control


of the worker’s employer;
(ii) exceptional events, the consequences of which could not have been avoided despite


the exercise of all due care by the employer; or
(iii) an accident or the imminent risk of an accident.
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Shift workers


22.—(1)  Subject to regulation 24—
(a) regulation 10(1) does not apply in relation to a shift worker when he changes shift and


cannot take a daily rest period between the end of one shift and the start of the next one;
(b) paragraphs (1) and (2) of regulation 11 do not apply in relation to a shift worker when he


changes shift and cannot take a weekly rest period between the end of one shift and the
start of the next one; and


(c) neither regulation 10(1) nor paragraphs (1) and (2) of regulation 11 apply to workers
engaged in activities involving periods of work split up over the day, as may be the case
for cleaning staff.


(2)  For the purposes of this regulation—
“shift worker” means any worker whose work schedule is part of shift work; and
“shift work” means any method of organizing work in shifts whereby workers succeed each
other at the same workstations according to a certain pattern, including a rotating pattern, and
which may be continuous or discontinuous, entailing the need for workers to work at different
times over a given period of days or weeks.


Collective and workforce agreements


23. A collective agreement or a workforce agreement may—
(a) modify or exclude the application of regulations 6(1) to (3) and (7), 10(1), 11(1) and (2)


and 12(1), and
(b) for objective or technical reasons or reasons concerning the organization of work, modify


the application of regulation 4(3) and (4) by the substitution, for each reference to 17
weeks, of a different period, being a period not exceeding 52 weeks,


in relation to particular workers or groups of workers.


Compensatory rest


24. Where the application of any provision of these Regulations is excluded by regulation 21 or
22, or is modified or excluded by means of a collective agreement or a workforce agreement under
regulation 23(a), and a worker is accordingly required by his employer to work during a period which
would otherwise be a rest period or rest break—


(a) his employer shall wherever possible allow him to take an equivalent period of
compensatory rest, and


(b) in exceptional cases in which it is not possible, for objective reasons, to grant such a period
of rest, his employer shall afford him such protection as may be appropriate in order to
safeguard the worker’s health and safety.


Workers in the armed forces


25.—(1)  Regulation 9 does not apply in relation to a worker serving as a member of the armed
forces.


(2)  Regulations 10(2) and 11(3) do not apply in relation to a young worker serving as a member
of the armed forces.


(3)  In a case where a young worker is accordingly required to work during a period which would
otherwise be a rest period, he shall be allowed an appropriate period of compensatory rest.
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Young workers employed on ships


26. Regulations 7(2), 10(2), 11(3) and 12(4) do not apply in relation to a young worker whose
employment is subject to regulation under section 55(2)(b) of the Merchant Shipping Act 1995(13).


Young workers: force majeure


27.—(1)  Regulations 10(2) and 12(4) do not apply in relation to a young worker where his
employer requires him to undertake work which no adult worker is available to perform and which—


(a) is occasioned by either—
(i) an occurrence due to unusual and unforseeable circumstances, beyond the


employer’s control, or
(ii) exceptional events, the consequences of which could not have been avoided despite


the exercise of all due care by the employer;
(b) is of a temporary nature; and
(c) must be performed immediately.


(2)  Where the application of regulation 10(2) or 12(4) is excluded by paragraph (1), and a young
worker is accordingly required to work during a period which would otherwise be a rest period or
rest break, his employer shall allow him to take an equivalent period of compensatory rest within
the following three weeks.


PART IV
MISCELLANEOUS


Enforcement


28.—(1)  In this regulation and regulation 29—
“the 1974 Act” means the Health and Safety at Work etc. Act 1974(14);
“the relevant requirements” means the following provisions—
(a) regulations 4(2), 6(2) and (7), 7(1), (2) and (6), 8 and 9; and
(b) regulation 24, in so far as it applies where regulation 6(1), (2) or (7) is modified or


excluded, and
“the relevant statutory provisions” has the same meaning as in the 1974 Act.


(2)  It shall be the duty of the Health and Safety Executive to make adequate arrangements for
the enforcement of the relevant requirements except to the extent that a local authority is made
responsible for their enforcement by paragraph (3).


(3)  Where the relevant requirements apply in relation to workers employed in premises in
respect of which a local authority is responsible, under the Health and Safety (Enforcing Authority)
Regulations 1998(15), for enforcing any of the relevant statutory provisions, it shall be the duty of
that authority to enforce those requirements.


(4)  The duty imposed on local authorities by paragraph (3) shall be performed in accordance with
such guidance as may be given to them by the Health and Safety Commission.


(13) 1995 c. 21.
(14) 1974 c. 37.
(15) S.I. 1998/494.



http://www.legislation.gov.uk/id/ukpga/1995/21

http://www.legislation.gov.uk/id/ukpga/1974/37

http://www.legislation.gov.uk/id/uksi/1998/494
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(5)  The following provisions of the 1974 Act shall apply in relation to the enforcement of the
relevant requirements as they apply in relation to the enforcement of the relevant statutory provisions,
and as if any reference in those provisions to an enforcing authority were a reference to the Health
and Safety Executive and any local authority made responsible for the enforcement of the relevant
requirements—


(a) section 19;
(b) section 20(1), (2)(a) to (d) and (j) to (m), (7) and (8); and
(c) sections 21, 22(16), 23(1), (2) and (5), 24 and 26; and
(d) section 28, in so far as it relates to information obtained by an inspector in pursuance of


a requirement imposed under section 20(2)(j) or (k).
(6)  Any function of the Health and Safety Commission under the 1974 Act which is exercisable


in relation to the enforcement by the Health and Safety Executive of the relevant statutory provisions
shall be exercisable in relation to the enforcement by the Executive of the relevant requirements.


Offences


29.—(1)  An employer who fails to comply with any of the relevant requirements shall be guilty
of an offence.


(2)  The following provisions of section 33(1) of the 1974 Act shall apply where an inspector is
exercising or has exercised any power conferred by a provision specified in regulation 28(5)—


(a) paragraph (e), in so far as it refers to section 20;
(b) paragraphs (f) and (g);
(c) paragraph (h), in so far as it refers to an inspector;
(d) paragraph (j) in so far as it refers to section 28; and
(e) paragraph (k).


(3)  An employer guilty of an offence under paragraph (1) shall be liable—
(a) on summary conviction, to a fine not exceeding the statutory maximum;
(b) on conviction on indictment, to a fine.


(4)  A person guilty of an offence under a provision of section 33(1) of the 1974 Act as applied by
paragraph (2) shall be liable to the penalty prescribed in relation to that provision by subsection (2),
(2A) or (3) of section 33(17), as the case may be.


(5)  Sections 36(1), 37 to 39 and 42(1) to (3) of the 1974 Act shall apply in relation to the offences
provided for in paragraphs (1) and (2) as they apply in relation to offences under the relevant statutory
provisions.


Remedies


30.—(1)  A worker may present a complaint to an employment tribunal that his employer—
(a) has refused to permit him to exercise any right he has under—


(i) regulation 10(1) or (2), 11(1), (2) or (3), 12(1) or (4) or 13(1);
(ii) regulation 24, in so far as it applies where regulation 10(1), 11(1) or (2) or 12(1) is


modified or excluded; or
(iii) regulation 25(3) or 27(2); or


(16) Section 22 of the 1974 Act was amended by the Consumer Protection Act 1987 (c. 43), Schedule 3, paragraph 2.
(17) Subsection (2A) of section 33 of the 1974 Act was inserted by the Offshore Safety Act 1992 (c. 15), section 4(3).



http://www.legislation.gov.uk/id/ukpga/1987/43

http://www.legislation.gov.uk/id/ukpga/1992/15
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(b) has failed to pay him the whole or any part of any amount due to him under regulation 14(2)
or 16(1).


(2)  An employment tribunal shall not consider a complaint under this regulation unless it is
presented—


(a) before the end of the period of three months (or, in a case to which regulation 38(2) applies,
six months) beginning with the date on which it is alleged that the exercise of the right
should have been permitted (or in the case of a rest period or leave extending over more
than one day, the date on which it should have been permitted to begin) or, as the case may
be, the payment should have been made;


(b) within such further period as the tribunal considers reasonable in a case where it is satisfied
that it was not reasonably practicable for the complaint to be presented before the end of
that period of three or, as the case may be, six months.


(3)  Where an employment tribunal finds a complaint under paragraph (1)(a) well-founded, the
tribunal—


(a) shall make a declaration to that effect, and
(b) may make an award of compensation to be paid by the employer to the worker.


(4)  The amount of the compensation shall be such as the tribunal considers just and equitable in
all the circumstances having regard to—


(a) the employer’s default in refusing to permit the worker to exercise his right, and
(b) any loss sustained by the worker which is attributable to the matters complained of.


(5)  Where on a complaint under paragraph (1)(b) an employment tribunal finds that an employer
has failed to pay a worker in accordance with regulation 14(2) or 16(1), it shall order the employer
to pay to the worker the amount which it finds to be due to him.


Right not to suffer detriment


31.—(1)  After section 45 of the 1996 Act there shall be inserted—


“Working time cases.


45A.—(1)  A worker has the right not to be subjected to any detriment by any act, or any
deliberate failure to act, by his employer done on the ground that the worker—


(a) refused (or proposed to refuse) to comply with a requirement which the employer
imposed (or proposed to impose) in contravention of the Working Time Regulations
1998,


(b) refused (or proposed to refuse) to forgo a right conferred on him by those
Regulations,


(c) failed to sign a workforce agreement for the purposes of those Regulations, or to
enter into, or agree to vary or extend, any other agreement with his employer which
is provided for in those Regulations,


(d) being—
(i) a representative of members of the workforce for the purposes of Schedule 1


to those Regulations, or
(ii) a candidate in an election in which any person elected will, on being elected,


be such a representative,
performed (or proposed to perform) any functions or activities as such a
representative or candidate,
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(e) brought proceedings against the employer to enforce a right conferred on him by
those Regulations, or


(f) alleged that the employer had infringed such a right.
(2)  It is immaterial for the purposes of subsection (1)(e) or (f)—


(a) whether or not the worker has the right, or
(b) whether or not the right has been infringed,


but, for those provisions to apply, the claim to the right and that it has been infringed must
be made in good faith.


(3)  It is sufficient for subsection (1)(f) to apply that the worker, without specifying the right,
made it reasonably clear to the employer what the right claimed to have been infringed was.


(4)  This section does not apply where a worker is an employee and the detriment in question
amounts to dismissal within the meaning of Part X, unless the dismissal is in circumstances in
which, by virtue of section 197, Part X does not apply.”


(2)  After section 48(1) of the 1996 Act there shall be inserted the following subsection—
“(1ZA)  A worker may present a complaint to an employment tribunal that he has been


subjected to a detriment in contravention of section 45A.”
(3)  In section 49 of the 1996 Act(18) (remedies)—


(a) in subsection (2), for “subsection (6)” there shall be substituted “subsections (5A) and
(6)”, and


(b) after subsection (5), there shall be inserted—
“(5A)  Where—


(a) the complaint is made under section 48 (1ZA),
(b) the detriment to which the worker is subjected is the termination of his


worker’s contract, and
(c) that contract is not a contract of employment,


any compensation must not exceed the compensation that would be payable under
Chapter II of Part X if the worker had been an employee and had been dismissed for
the reason specified in section 101A.”


(4)  In section 192(2) of the 1996 Act (provisions applicable in relation to service in the armed
forces), after paragraph (a) there shall be inserted—


“(aa)   in Part V, section 45A, and sections 48 and 49 so far as relating to that section,”.
(5)  In sections 194(2)(c), 195(2)(c) and 202(2)(b) of the 1996 Act, for “sections 44 and 47”there


shall be substituted “sections 44, 45A and 47”.
(6)  In section 200(1) of the 1996 Act (which lists provisions of the Act which do not apply to


employment in police service), after “45,” there shall be inserted “45A,”.
(7)  In section 205 of the 1996 Act (remedy for infringement of certain rights), after subsection (1)


there shall be inserted the following subsection—
“(1ZA)  In relation to the right conferred by section 45A, the reference in subsection (1)


to an employee has effect as a reference to a worker.”


Unfair dismissal


32.—(1)  After section 101 of the 1996 Act there shall be inserted the following section—


(18) Section 49 of the 1996 Act was amended by the Public Interest Disclosure Act 1998 (c. 23), section 4.



http://www.legislation.gov.uk/id/ukpga/1998/23
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“Working time cases.


101A. An employee who is dismissed shall be regarded for the purposes of this Part as
unfairly dismissed if the reason (or, if more than one, the principal reason) for the dismissal
is that the employee—


(a) refused (or proposed to refuse) to comply with a requirement which the employer
imposed (or proposed to impose) in contravention of the Working Time Regulations
1998,


(b) refused (or proposed to refuse) to forgo a right conferred on him by those
Regulations,


(c) failed to sign a workforce agreement for the purposes of those Regulations, or to
enter into, or agree to vary or extend, any other agreement with his employer which
is provided for in those Regulations, or


(d) being—
(i) a representative of members of the workforce for the purposes of Schedule 1


to those Regulations, or
(ii) a candidate in an election in which any person elected will, on being elected,


be such a representative,
performed (or proposed to perform) any functions or activities as such a
representative or candidate.”


(2)  In section 104 of the 1996 Act (right of employees not to be unfairly dismissed for asserting
particular rights) in subsection (4)—


(a) at the end of paragraph (b), the word “and” shall be omitted, and
(b) after paragraph (c), there shall be inserted the words—


“and
(d) the rights conferred by the Working Time Regulations 1998.”


(3)  In section 105 of the 1996 Act (redundancy as unfair dismissal), after subsection (4) there
shall be inserted the following subsection—


“(4A)  This subsection applies if the reason (or, if more than one, the principal reason) for
which the employee was selected for dismissal was one of those specified in section 101A.”


(4)  In sections 108(3) and 109(2) of the 1996 Act, after paragraph (d) there shall be inserted—
“(dd)   section 101A applies,”.


(5)  In sections 117(4)(b), 118(3), 120(1), 122(3), 128(1)(b) and 129(1) of the 1996 Act, after
“100(1)(a) and (b),” there shall be inserted “101A(d),”.


(6)  In section 202(2) (cases where disclosure of information is restricted on ground of national
security)—


(a) in paragraph (g)(i), after “100” there shall be inserted “, 101A(d)”, and
(b) in paragraph (g)(ii), after “of that section,” there shall be inserted “or by reason of the


application of subsection (4A) in so far as it applies where the reason (or, if more than one,
the principal reason) for which an employee was selected for dismissal was that specified
in section 101A(d)”.


(7)  In section 209(2) of the 1996 Act (which lists provisions excluded from the scope of the
power to amend the Act by order), after “101,” in paragraph (e) there shall be inserted “101A,”.
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(8)  In sections 237(1A) and 238(2A) of the Trade Union and Labour Relations (Consolidation)
Act 1992(19) (cases where employee can complain of unfair dismissal notwithstanding industrial
action at time of dismissal), after “100” there shall be inserted “, 101A(d)”.


(9)  In section 10(5)(a) of the Employment Tribunals Act 1996(20) (cases where Minister’s
certificate is not conclusive evidence that action was taken to safeguard national security), after
“100” there shall be inserted “, 101A(d)”.


Conciliation


33. In section 18(1) of the Employment Tribunals Act 1996 (cases where conciliation provisions
apply)—


(a) at the end of paragraph (e), the word “or” shall be omitted, and
(b) after paragraph (f), there shall be inserted the words—


“or
(ff) under regulation 30 of the Working Time Regulations 1998,”.


Appeals


34. In section 21 of the Employment Tribunals Act 1996 (jurisdiction of the Employment Appeal
Tribunal)—


(a) at the end of subsection (1) (which confers jurisdiction by reference to Acts under or by
virtue of which decisions are made) there shall be inserted—


“or under the Working Time Regulations 1998.”;
(b) in subsection (2), after “the Acts listed” there shall be inserted—


“or the Regulations referred to”.


Restrictions on contracting out


35.—(1)  Any provision in an agreement (whether a contract of employment or not) is void in
so far as it purports—


(a) to exclude or limit the operation of any provision of these Regulations, save in so far as
these Regulations provide for an agreement to have that effect, or


(b) to preclude a person from bringing proceedings under these Regulations before an
employment tribunal.


(2)  Paragraph (1) does not apply to—
(a) any agreement to refrain from instituting or continuing proceedings where a conciliation


officer has taken action under section 18 of the Employment Tribunals Act 1996
(conciliation); or


(b) any agreement to refrain from instituting or continuing proceedings within section 18(1)
(ff) of the Employment Tribunals Act 1996 (proceedings under these Regulations where
conciliation is available), if the conditions regulating compromise agreements under these
Regulations are satisfied in relation to the agreement.


(3)  For the purposes of paragraph (2)(b) the conditions regulating compromise agreements under
these Regulations are that—


(19) 1992 c. 52: subsection (1A) of section 237 and subsection (2A) of section 238 were inserted by the Trade Union Reform and
Employment Rights Act 1993 (c. 19), Schedule 8, paragraphs 76 and 77.


(20) 1996 c. 17; section 1(2) of the Employment Rights (Dispute Resolution) Act 1998 (c. 8) provides for the Industrial Tribunals
Act 1996 to be cited as the Employment Tribunals Act 1996.



http://www.legislation.gov.uk/id/ukpga/1992/52

http://www.legislation.gov.uk/id/ukpga/1993/19

http://www.legislation.gov.uk/id/ukpga/1996/17

http://www.legislation.gov.uk/id/ukpga/1998/8
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(a) the agreement must be in writing,
(b) the agreement must relate to the particular complaint,
(c) the worker must have received advice from a relevant independent adviser as to the terms


and effect of the proposed agreement and, in particular, its effect on his ability to pursue
his rights before an employment tribunal,


(d) there must be in force, when the adviser gives the advice, a contract of insurance, or an
indemnity provided for members of a profession or professional body, covering the risk
of a claim by the worker in respect of loss arising in consequence of the advice,


(e) the agreement must identify the adviser, and
(f) the agreement must state that the conditions regulating compromise agreements under


these Regulations are satisfied.
(4)  A person is a relevant independent adviser for the purposes of paragraph (3)(c)—


(a) if he is a qualified lawyer,
(b) if he is an officer, official, employee or member of an independent trade union who has


been certified in writing by the trade union as competent to give advice and as authorised
to do so on behalf of the trade union, or


(c) if he works at an advice centre (whether as an employee or as a volunteer) and has been
certified in writing by the centre as competent to give advice and as authorised to do so
on behalf of the centre.


(5)  But a person is not a relevant independent adviser for the purposes of paragraph (3)(c) in
relation to the worker—


(a) if he is, is employed by or is acting in the matter for the employer or an associated
employer,


(b) in the case of a person within paragraph (4)(b) or (c), if the trade union or advice centre
is the employer or an associated employer, or


(c) in the case of a person within paragraph (4)(c), if the worker makes a payment for the
advice received from him.


(6)  In paragraph (4)(a), “qualified lawyer” means—
(a) as respects England and Wales, a barrister (whether in practice as such or employed to


give legal advice), a solicitor who holds a practising certificate, or a person other than
a barrister or solicitor who is an authorised advocate or authorised litigator (within the
meaning of the Courts and Legal Services Act 1990)(21); and


(b) as respects Scotland, an advocate (whether in practice as such or employed to give legal
advice), or a solicitor who holds a practising certificate.


(7)  For the purposes of paragraph (5) any two employers shall be treated as associated if—
(a) one is a company of which the other (directly or indirectly) has control; or
(b) both are companies of which a third person (directly or indirectly) has control;


and “associated employer” shall be construed accordingly.


(21) 1990 c. 41.



http://www.legislation.gov.uk/id/ukpga/1990/41
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PART V
SPECIAL CLASSES OF PERSON


Agency workers not otherwise “workers”


36.—(1)  This regulation applies in any case where an individual (“the agency worker”)—
(a) is supplied by a person (“the agent”) to do work for another (“the principal”) under a


contract or other arrangements made between the agent and the principal; but
(b) is not, as respects that work, a worker, because of the absence of a worker’s contract


between the individual and the agent or the principal; and
(c) is not a party to a contract under which he undertakes to do the work for another party to


the contract whose status is, by virtue of the contract, that of a client or customer of any
profession or business undertaking carried on by the individual.


(2)  In a case where this regulation applies, the other provisions of these Regulations shall have
effect as if there were a worker’s contract for the doing of the work by the agency worker made
between the agency worker and—


(a) whichever of the agent and the principal is responsible for paying the agency worker in
respect of the work; or


(b) if neither the agent nor the principal is so responsible, whichever of them pays the agency
worker in respect of the work,


and as if that person were the agency worker’s employer.


Crown employment


37.—(1)  Subject to paragraph (4) and regulation 38, these Regulations have effect in relation
to Crown employment and persons in Crown employment as they have effect in relation to other
employment and other workers.


(2)  In paragraph (1) “Crown employment” means employment under or for the purposes of a
government department or any officer or body exercising on behalf of the Crown functions conferred
by a statutory provision.


(3)  For the purposes of the application of the provisions of these Regulations in relation to Crown
employment in accordance with paragraph (1)—


(a) references to a worker shall be construed as references to a person in Crown employment;
and


(b) references to a worker’s contract shall be construed as references to the terms of
employment of a person in Crown employment.


(4)  No act or omission by the Crown which is an offence under regulation 29 shall make the
Crown criminally liable, but the High Court or, in Scotland, the Court of Session may, on the
application of a person appearing to the Court to have an interest, declare any such act or omission
unlawful.


Armed forces


38.—(1)  Regulation 37 applies—
(a) subject to paragraph (2), to service as a member of the armed forces, and
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(b) to employment by an association established for the purposes of Part XI of the Reserve
Forces Act 1996(22).


(2)  No complaint concerning the service of any person as a member of the armed forces may be
presented to an employment tribunal under regulation 30 unless—


(a) that person has made a complaint in respect of the same matter to an officer under the
service redress procedures, and


(b) that complaint has not been withdrawn.
(3)  For the purposes of paragraph (2)(b), a person shall be treated as having withdrawn his


complaint if, having made a complaint to an officer under the service redress procedures, he fails to
submit the complaint to the Defence Council under those procedures.


(4)  Where a complaint of the kind referred to in paragraph (2) is presented to an employment
tribunal, the service redress procedures may continue after the complaint is presented.


(5)  In this regulation, “the service redress procedures” means the procedures, excluding those
which relate to the making of a report on a complaint to Her Majesty, referred to in section 180 of
the Army Act 1955(23), section 180 of the Air Force Act 1955(24) and section 130 of the Naval
Discipline Act 1957(25)(26).


House of Lords staff


39.—(1)  These Regulations have effect in relation to employment as a relevant member of the
House of Lords staff as they have effect in relation to other employment.


(2)  Nothing in any rule of law or the law or practice of Parliament prevents a relevant member of
the House of Lords staff from presenting a complaint to an employment tribunal under regulation 30.


(3)  In this regulation “relevant member of the House of Lords staff” means any person who is
employed under a worker’s contract with the Corporate Officer of the House of Lords.


House of Commons staff


40.—(1)  These Regulations have effect in relation to employment as a relevant member of the
House of Commons staff as they have effect in relation to other employment.


(2)  For the purposes of the application of the provisions of these Regulations in relation to a
relevant member of the House of Commons staff—


(a) references to a worker shall be construed as references to a relevant member of the House
of Commons staff; and


(b) references to a worker’s contract shall be construed as references to the terms of
employment of a relevant member of the House of Commons staff.


(3)  Nothing in any rule of law or the law or practice of Parliament prevents a relevant member
of the House of Commons staff from presenting a complaint to an employment tribunal under
regulation 30.


(4)  In this regulation “relevant member of the House of Commons staff” means any person—
(a) who was appointed by the House of Commons Commission; or
(b) who is a member of the Speaker’s personal staff.


(22) 1996 c. 14.
(23) 1955 c. 18.
(24) 1955 c. 19.
(25) 1957 c. 53.
(26) Each of the sections referred to in paragraph (5) was substituted by section 20 of the Armed Forces Act 1996 (c. 46).



http://www.legislation.gov.uk/id/ukpga/1996/14

http://www.legislation.gov.uk/id/ukpga/1955/18

http://www.legislation.gov.uk/id/ukpga/1955/19

http://www.legislation.gov.uk/id/ukpga/1957/53
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Police service


41.—(1)  For the purposes of these Regulations, the holding, otherwise than under a contract
of employment, of the office of constable or an appointment as a police cadet shall be treated as
employment, under a worker’s contract, by the relevant officer.


(2)  Any matter relating to the employment of a worker which may be provided for for the purposes
of these Regulations in a workforce agreement may be provided for for the same purposes in relation
to the service of a person holding the office of constable or an appointment as a police cadet by an
agreement between the relevant officer and a joint branch board.


(3)  In this regulation—
“a joint branch board” means a joint branch board constituted in accordance with
regulation 7(3) of the Police Federation Regulations 1969(27) or regulation 7(3) of the Police
Federation (Scotland) Regulations 1985(28), and
“the relevant officer” means—
(a) in relation to a member of a police force or a special constable or police cadet appointed


for a police area, the chief officer of police (or, in Scotland, the chief constable);
(b) in relation to a person holding office under section 9(1)(b) or 55(1)(b) of the Police Act


1997(29) (police members of the National Criminal Intelligence Service and the National
Crime Squad), the Director General of the National Criminal Intelligence Service or, as
the case may be, the Director General of the National Crime Squad; and


(c) in relation to any other person holding the office of constable or an appointment as a
police cadet, the person who has the direction and control of the body of constables or
cadets in question.


Non-employed trainees


42. For the purposes of these Regulations, a person receiving relevant training, otherwise than
under a contract of employment, shall be regarded as a worker, and the person whose undertaking
is providing the training shall be regarded as his employer.


Agricultural workers


43. The provisions of Schedule 2 have effect in relation to workers employed in agriculture.


30th July 1998


Ian McCartney
Minister of State,


Department of Trade and Industry


(27) S.I. 1969/1787, to which there are amendments not relevant to these Regulations.
(28) S.I. 1985/1531, to which there are amendments not relevant to these Regulations.
(29) 1997 c. 16.



http://www.legislation.gov.uk/id/uksi/1969/1787

http://www.legislation.gov.uk/id/uksi/1985/1531
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SCHEDULE 1 Regulation 2


WORKFORCE AGREEMENTS


1. An agreement is a workforce agreement for the purposes of these Regulations if the following
conditions are satisfied—


(a) the agreement is in writing;
(b) it has effect for a specified period not exceeding five years;
(c) it applies either—


(i) to all of the relevant members of the workforce, or
(ii) to all of the relevant members of the workforce who belong to a particular group;


(d) the agreement is signed—
(i) in the case of an agreement of the kind referred to in sub-paragraph (c)(i), by the


representatives of the workforce, and in the case of an agreement of the kind referred
to in sub-paragraph (c)(ii) by the representatives of the group to which the agreement
applies (excluding, in either case, any representative not a relevant member of
the workforce on the date on which the agreement was first made available for
signature), or


(ii) if the employer employed 20 or fewer workers on the date referred to in sub-
paragraph (d)(i), either by the appropriate representatives in accordance with that
sub-paragraph or by the majority of the workers employed by him;


(e) before the agreement was made available for signature, the employer provided all the
workers to whom it was intended to apply on the date on which it came into effect with
copies of the text of the agreement and such guidance as those workers might reasonably
require in order to understand it fully.


2. For the purposes of this Schedule—
“a particular group” is a group of the relevant members of a workforce who undertake a
particular function, work at a particular workplace or belong to a particular department or unit
within their employer’s business;
“relevant members of the workforce” are all of the workers employed by a particular employer,
excluding any worker whose terms and conditions of employment are provided for, wholly or
in part, in a collective agreement;
“representatives of the workforce” are workers duly elected to represent the relevant members
of the workforce, “representatives of the group” are workers duly elected to represent the
members of a particular group, and representatives are “duly elected” if the election at which
they were elected satisfied the requirements of paragraph 3 of this Schedule.


3. The requirements concerning elections referred to in paragraph 2 are that—
(a) the number of representatives to be elected is determined by the employer;
(b) the candidates for election as representatives of the workforce are relevant members of


the workforce, and the candidates for election as representatives of a group are members
of the group;


(c) no worker who is eligible to be a candidate is unreasonably excluded from standing for
election;


(d) all the relevant members of the workforce are entitled to vote for representatives of the
workforce, and all the members of a particular group are entitled to vote for representatives
of the group;
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(e) the workers entitled to vote may vote for as many candidates as there are representatives
to be elected;


(f) the election is conducted so as to secure that—
(i) so far as is reasonably practicable, those voting do so in secret, and


(ii) the votes given at the election are fairly and accurately counted.


SCHEDULE 2 Regulations 13(4), 15(6) and 43


WORKERS EMPLOYED IN AGRICULTURE


1. Except where, in the case of a worker partly employed in agriculture, different provision is
made by a relevant agreement—


(a) for the purposes of regulation 13, the leave year of a worker employed in agriculture begins
on 6th April each year or such other date as may be specified in an agricultural wages
order which applies to him; and


(b) the dates on which leave is taken by a worker employed in agriculture shall be determined
in accordance with an agricultural wages order which applies to him.


2. Where, in the case referred to in paragraph 1 above, a relevant agreement makes provision
different from sub-paragraph (a) or (b) of that paragraph—


(a) neither section 11 of the Agricultural Wages Act 1948(30) nor section 11 of the
Agricultural Wages (Scotland) Act 1949(31) shall apply to that provision; and


(b) an employer giving effect to that provision shall not thereby be taken to have failed to
comply with the requirements of an agricultural wages order.


3. In this Schedule, “an agricultural wages order” means an order under section 3 of the
Agricultural Wages Act 1948 or section 3 of the Agricultural Wages (Scotland) Act 1949.


EXPLANATORY NOTE


(This note is not part of the Regulations)


These Regulations implement Council Directive 93/104/EC concerning certain aspects of the
organization of working time (O.J. No. L307, 13.12.93, p.18) and provisions concerning working
time in Council Directive 94/33/EC on the protection of young people at work (O.J. No. L216,
20.8.94, p.12). The provisions in the latter Directive which are implemented relate only to
adolescents (those aged between 15 and 18 who are over compulsory school age); provisions in that
Directive relating to children were implemented by the Children (Protection at Work) Regulations
1998 (S.I.1998/276). Provisions implementing that Directive in relation to adolescents employed
on ships are to be included in separate regulations to be made shortly after the date on which these


(30) 1948 c. 47.
(31) 1949 c. 30.



http://www.legislation.gov.uk/european/directive/1993/0104

http://www.legislation.gov.uk/european/directive/1994/0033

http://www.legislation.gov.uk/id/uksi/1998/276

http://www.legislation.gov.uk/id/ukpga/1948/47

http://www.legislation.gov.uk/id/ukpga/1949/30
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Regulations are made, and adolescents employed on ships are accordingly excluded from the scope
of these Regulations (regulation 26).
Regulations 4 to 9 in these Regulations impose obligations on employers, enforceable by the Health
and Safety Executive and local authorities; failure to comply is an offence. The obligations concern
the maximum average weekly working time of workers (subject to provision for individual workers
to agree that the maximum should not apply to them), the average normal hours of night workers, the
provision of health assessments for night workers, and rest breaks to be given to workers engaged
in certain kinds of work; employers are also required to keep records of workers' hours of work.
Regulations 10 to 17 confer rights on workers, enforceable by proceedings before employment
tribunals. The rights are to a rest period in every 24 hours during which a worker works for his
employer and longer rest periods each week or fortnight, to a rest break in the course of a working
day, and to a period of paid annual leave.
Regulations 18 to 27 provide for particular regulations not to apply, either in relation to workers
engaged in certain kinds of work or where particular circumstances arise. There is also provision for
groups of workers and their employers to agree to modify or exclude the application of particular
regulations.
The remaining regulations make provision in relation to enforcement and remedies, and in respect of
agency workers, Crown servants, Parliamentary staff, the police, trainees and agricultural workers.
The Employment Rights Act 1996 is amended to include a right for workers not to be subjected to
any detriment for refusing to comply with a requirement contrary to these Regulations or to forgo
a right conferred by them, and to provide that the dismissal of an employee on account of any such
refusal is unfair dismissal for the purposes of the Act.
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